November 1, 2022
The Honorable Kathi Vidal
Under Secretary of Commerce for Intellectual Property
Director, United States Patent and Trademark Office
600 Dulany Street
Alexandria, VA 22314
Dear Director Vidal:
The Constitution vests “[a]ll legislative powers” in the United States Congress.1 This
provision is designed to secure individual liberty by ensuring that Americans are “subject to only
such federal legislation as is enacted by an elected Congress,” rather than mandates levied by
unelected and unaccountable bureaucrats.2 Under President Biden, however, the radical left has
violated this core constitutional tenet, choosing instead to empower so-called “experts” in the
administrative state to advance their progressive policy goals.3 Fortunately, the Supreme Court in
West Virginia v. EPA has begun to rein in the out-of-control and out-of-touch modern
administrative state.4 We write with questions about the United States Patent and Trademark
Office’s (USPTO) effort to ensure compliance with the West Virginia decision.
In West Virginia, the Supreme Court reaffirmed a key feature of our constitutional
system: that significant policy decisions should be made by the elected representatives of the
American people. The Court invoked its “major questions doctrine” to uphold the state of West
Virginia’s challenge to an EPA regulation that unilaterally set broad and burdensome compliance
requirements harming the state’s citizens and businesses.5 The Court explained that when an
agency asserts authority of such “economic and political significance,” it must point to “clear
congressional authorization for the power it claims.”6 The EPA pointed to no such authority,
instead “claim[ing] . . . an unheralded power” in the “vague language” of a rarely used statute.7
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The Court also noted that “Congress had conspicuously and repeatedly declined to enact” the
very same policy that the EPA sought to implement administratively.8 The decision is a reminder
that “national government’s power to make the laws that govern us remains where Article I of
the Constitution says it belongs—with the people’s elected representatives.”9
The Supreme Court wisely rejected an unconstitutional attempt to go around Congress
and unilaterally advance progressive goals through the administrative state.10 This abuse of
administrative law is not limited to the EPA. President Biden has issued scores of executive
orders and approved more major rules than any recent president.11 The Biden Administration has
sought to use the administrative state to set policies that exceed authority as set by Congress. In
one prominent example, the Supreme Court condemned the Occupational Safety and Health
Administration’s unlawful vaccine mandate as exceeding statutory authority.12 Given the Biden
Administration’s announced policy objectives and efforts so far, it is likely that the
Administration will continue to use administrative agencies to set broad policies with farreaching economic and political consequences.13
The House Judiciary Committee has jurisdiction over the administrative state and the
USPTO. As the Committee continues to consider legislative proposals to rein in the abuses of the
modern administrative state, we must understand how USPTO is complying with West Virginia
v. EPA. Accordingly, please provide the following information:
1. All documents or communications referring or relating to USPTO’s responses to, or
changes in policy based on, West Virginia v. EPA, including any memoranda or guidance
on how to account for this decision in future agency actions and policy development.
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2. A list of all pending cases to which USPTO is a party that bear on West Virginia v. EPA
or the major questions doctrine. Please provide any relevant filings from each case.
3. A list of all completed rulemakings since January 20, 2021, and the specific statutory
authority for each rulemaking. In addition, please describe how each rule is consistent
with West Virginia v. EPA.
4. A list of all pending or expected rulemakings since January 20, 2021, and the specific
statutory authority for each rule. In addition, please describe how each pending or
expected rule is consistent with West Virginia v. EPA.
5. A list of all completed guidance documents published or issued since January 20, 2021,
as well as a list of expected future guidance documents to be published or issued, and
specific statutory authority for each guidance document. Such documents may include
guidance documents issued to USPTO employees that affect the public, and documents
pertaining to individual applications or cases that are intended to have broad or general
applicability to the public. For each guidance document, please explain why USPTO or
its component entities opted to publish or issue guidance rather than promulgate a rule
subject to notice and comment requirements. In addition, if the guidance document is not
online, please provide a digital copy of that guidance.
Please produce all documents and information as soon as possible but no later than 5:00 p.m. on
November 15, 2022. Thank you for your attention to this matter.
Sincerely,

Jim Jordan
Ranking Member

cc:

The Honorable Jerrold L. Nadler, Chairman

