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Chairman Goodlatte. Good morning. The Judiciary
Committee will come to order. And without objection, the
chair is authorized to declare a recess at any time.

Pursuant to notice, I now call wup H.R. 5982 for
purposes of markup and move that the committee report the
bill favorably to the House. The clerk will report the
bill.

Ms. Adcock. H.R. 5982, to amend Chapter 8 of Title 5
United States Code, to provide for en bloc consideration in
resolutions of disapproval for midnight rules and for other
purposes.

[The bill follows:]
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Chairman Goodlatte. Without objection, the bill is
considered as read and open for amendment at any time. I
will begin by recognizing myself for an opening statement.

Midnight regulation is one of the most vexing problems
in Washington's overreaching regulatory system.
Administration after administration, there is a spike 1in
rulemaking activity during the last year of a President's
term, particularly between Election Day and Inauguration
Day. These successive waves of midnight regulation present
deeply troubling issues. First and foremost, Dbecause
outgoing administrations are no longer accountable to the
voters, they are much more ©prone to issue midnight
regulations that fly in the face of the electoral mandate
the voters just gave the new incoming administration.

Our colleague, Representative Nadler, captured this
problem well when he testified about it during the 111th
Congress. As he stated then, the 22nd Amendment to the
Constitution 1limits a President to two terms in office.
Midnight rules can be abused to allow a President to reach
into a third term without any accountability. I agree.

Waves of midnight rules can also be very hard for
Congress or a new Administration to check adequately. As a
new Congress and President begin their terms, both

understandably must be focused on implementing the new




68

69

70

71

72

73

74

75

76

77

78

79

80

81

82

83

84

85

86

87

88

89

90

91

HJU258000 PAGE

priorities within the mandates the voters have given them.
That does not always leave time to focus on cleaning up all
of the last acts of the departing administration.

In addition, the Congressional Review Act currently
allows Congress to disapprove of regulations, including
midnight regulations, only one at a time. A wave of
midnight regulations can easily overwhelm Congress' ability
to use one rule at a time resolutions as an effective check.

Finally, it is well-documented that the rush by
outgoing administrations to impose midnight rules before the
clock strikes 12:00 leads to more poorly analyzed rules with
lower quality and lower benefits. The Obama
administration has imposed more runaway regulation than any
other in memory, and its midnight rulemaking period is no
exception.

It is estimated that as many as $113 billion in new
regulatory costs can be attributed to the final months of
the Obama administration's rulemaking activity, but this is
not a partisan issue. Administrations of both parties have
issued midnight rules in the past. America needs a solution
that guards against improper issuance by either party in the
future.

The Judiciary Committee has been searching for that

solution for some time, and I applaud our colleague, Mr.
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Issa, for introducing the Midnight Rules Relief Act to
respond to the need.

This bill offers, at last, a simple and powerful means
to stop the problem of abusive midnight rules, allowing
Congress to disapprove of any and all midnight regulations
in one fell swoop by one en bloc disapproval resolution
under the Congressional Review Act. Any outgoing
administration, understanding that it has this sword of
Damocles hanging over 1its head for the next Congress' use
will surely hesitate much more Dbefore abusing midnight
rules.

Further, once enabled to dispatch of all improper
midnight rules with one simple resolution, Congress and
succeeding administrations would be free to focus more of
their energies on the voters' new priorities rather than the
mess left by midnight rules.

The relief offered by the bill, moreover, 1is highly

flexible. No set number of regulations would have to be
covered by a resolution. No categories of regulation would
have to be included in or excluded from a resolution. On

the contrary, any midnight rule disapproval resolution could
be sweeping or narrow, depending on how many rules merited
inclusion.

Finally, the Midnight Rules Relief Act offers a
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solution that 1is not intrusive upon legitimate executive
branch authority. An outgoing administration remains free
to conduct necessary rulemaking activity up to the stroke of
midnight on Inauguration Day. It then falls to Congress to
respond swiftly and surgically to the results to accept the
good and excise the bad.

This is truly a better way to govern. That is why the
reform embodied in this bill is featured in Speaker Ryan's
Better Way agenda. I want to thank Mr. Issa for his work on
this dimportant legislation, and I urge my colleagues to
support the bill.

It is now my pleasure to recognize the ranking member
of the Judiciary Committee, the gentleman from Michigan, Mr.
Conyers, for his opening statement.

[The statement of Chairman Goodlatte follows:]
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Mr. Conyers. Thank you, Chairman Goodlatte and members
of this committee. H.R. 5982, the Midnight Rules Relief
Act, 1s a sweeping measure that would enable Congress to
improve en masse potentially every rule submitted under the
Congressional Review Act during the final 60 legislative
days of a session.

Were this bill in effect, every regulation submitted to
Congress since May 16, 2016 through the end of this vyear
could be disapproved by a subsequent Congress 1in a joint
resolution without allowing members to consider the merits
of the individual regulations. H.R. 5982 presents a number
of concerns.

To begin with, it would provide special interests with
yet another opportunity to block critical, life-saving
regulations. Prior to submitting rules to Congress,
agencies typically take several years to ensure that rules
are carefully vetted. Indeed, much of modern rulemaking
involves a very detailed analysis of 1legal, factual, and
policy issues, many of them highly technical. This work is
better suited to the subject matter specialists in their
respective agencies, as administrative law expert Professor
Ron Levin has previously testified.

Faced with this complexity, H.R. 5982 would result in

Congress predictably relying on industry input when

10
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presented with an up or down vote on a long 1list of
complicated, technical rules.

The prospect of industry influence 1s ©particularly
concerning in light of the potentially unlimited regulatory
challenges that the bill would establish. As David
Goldstein of the National Resources Defense Council
previously noted in opposition to another anti-regulatory
bill, special interests would, gquote, "descend on Congress
with even greater fervor than 1is currently the case to
pressure members to take their side on individual
regulations," end quotation.

I am also concerned that H.R. 5982 1is Dbased on a
fundamentally flawed premise, namely that rules finalized
during the final vyear of a President's term are somehow
rushed or improperly vetted. There is also little evidence
that such rules warrant heightened scrutiny.

In 2012, the non-partisan Administrative Conference of
the United States found that a dispassionate look at
midnight rules issued by past administrations of ©both
political parties reveals that most were under active
consideration long before the November election.

While many of these rules involved routine matters or
finishing tasks that were initiated before the Presidential

transition period or the result of deadlines outside the

11
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agency's control, for example, year—-end, statutory, or
court-ordered deadlines, so like other anti-regulatory
measures that our committee has considered, this Congress,
there is no problem that requires resolution.

Indeed, so-called midnight rules may actually take
longer to adopt than other rules. For example, Public
Citizen reports that rules adopted during a Presidential
transition period were typically proposed 3.6 years prior to
their adoption, while other rules adopted in non-transition
periods took 2.8 years to complete.

The Center for Progressive Reform has likewise observed
that concerning surrounding midnight rulemaking are
overstated, stating there simply 1s no reason to believe
that a rule released at the end of an administration 1is
worse than those are released at any other point. Perhaps
this 1is because Congress already has tools to vacate an
unreasonable rule under current law.

Lastly, as with other anti-regulatory bills proposed by
my colleagues in this committee, this legislation completely
ignores the benefits of reqgulation, which often exceed costs
by many multiples and is premised on the misguided belief
that regqulations undermine employment or economic growth.
And so, I oppose this legislation and hope the members will

carefully scrutinize the measure Dbefore us, and I yield
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back, Mr. Chairman, the balance of my time.

[The statement of Mr. Conyers follows:]
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Chairman Goodlatte. The chair thanks the gentleman and
recognizes the gentleman from California, Mr. Issa, the
chief sponsor of the legislation.

Mr. Issa. Thank you, Mr. Chairman, and thank you for
bringing up this legislation. Taking note of what both you
said and the ranking member, I will ask that my entire
opening statement be placed in the record and summarized.

As you said, Presidents of both parties have, in fact,
done regulations. As the ranking member said, at times,
these are regulations under consideration and fully known
for a long period of time. At times, without a doubt, they
are regulations that would not have been proposed and
granted had the party, either party, had to go through an
intervening election. They enjoy the post-election
opportunity to do something vyou might not have done
otherwise or might have been punished by the voters for
doing.

Now, that may not always be bad. The question is for
all of us, all of us as members of the first body, Article 1
officers, do we want to continue with the current law, which
limits and restricts our ability to, in fact, review what
are substantially laws passed by the administration in their
last days in office? And that is really what we have before

us today.
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Current law has a complex and very limiting ability for
Congress to review and disapprove of these rules, which are,
in fact, laws. The Constitution makes lawmaking the
prerogative of Congress. Over a period of 240 vyears, we
have created a secondary capability that is the rulemaking
authority; those rules may or may not be consistent with the
voters, the Congress, or, in fact, even the underlying laws
that authorize them.

For that reason, Congress has given itself the right to
review and reject these. The qguestion is, will we remain
behind a set of rules which are burdensome, or will we
simply liberate the Congress to do its job? And that 1is
really what this legislation does.

It recognizes that, in a reasonable and perfect world,
Congress would pass all laws; the President would propose
regulations; we could consider them, review them, vote on
them, and then the President would sign them, but in the
less perfect world, the executive branch has been given a
great deal of authority to make countless rules, some of
them very formalized, some less formalized.

The question 1is, will this body retain its right to
review those and reject ones which, for whatever reason, are
inappropriate? Let us remember that, in fact, this is part

of the expedience of the process that created rulemaking
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authority. The executive Dbranch has rulemaking authority
because it can move more quickly on comparatively minor
rulemaking than Congress would on laws to begin with;
however, at the same time, they are acting on behalf of the
American people and on behalf of the Congress, which has
sole authority to create law.

For that reason, I believe that re-empowering ourselves
by simply removing current Dburdens from the rejection
process does not speak to what might be rejected, and for my
colleagues on the other side, who seem less enthused about
this legislation, let us remember nothing here mandates that
single, en bloc pass.

The reality is that, if all but one, or all but five,
or all but 10 of the =rules are non-controversial, the
reality is that people can appeal to have this be bifurcated
or, 1in fact, voted down and brought back up again without
the offending rules, so we should not pre-judge what we, as
a body, would choose to do in the process of dealing with
midnight rules.

So, Mr. Chairman, I fully embrace what you said.
Hopefully, my comments have Dbeen additive, and I do not
reject the ranking member's concern that we could reject
some perfectly good rules. On the other hand, why would we

limit our ability to consider them, as we currently do? And
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so, I join with the ranking member in his basic concern,

not with his conclusion, and I thank the
bringing this up, and I yield back.

[The statement of Mr. Issa follows:]
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Chairman Goodlatte. The chair thanks the gentleman and
recognizes the gentleman from Georgia, the ranking member of
the Subcommittee on Regulatory Reform, Commercial and
Antitrust Law, Mr. Johnson, for his opening statement.

Mr. Johnson. Thank you, Mr. Chairman. Mr. Chairman,
this bill does not apply to rules submitted during the lame
duck period following an election. Contrary to the
implication left by the name of the bill, notwithstanding
the bill's colorful title, H.R. 5982 applies to every rule
submitted to Congress during the final 60 legislative days
of a session, and that means, when we have a Congress that
takes seven-week summer vacations during the last year of a
session of Congress, then it means that rules promulgated
during the final 60 days of a session can actually move the
date far away from the lame duck session; in this case, it
can go up to May of 2016.

This is another unfounded and reckless attempt to
prevent the implementation of critical laws by the
Republican majority. According to my Republican colleagues,
this legislation 1is necessary to combat politically-driven
midnight rules and the final days of an administration.
They also say that that Obama administration's regulatory
agenda has cost American families and job creators, but far

from it, under President Obama's leadership, we have seen
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the longest <consecutive streak of ©private sector Jjob
creation, the fastest growing middle-class income ever, and
more high-quality and affordable healthcare for working
Americans. Just yesterday, the Census Bureau released new
data indicating that, in 2015, the median household income
grew at the fastest rate on record while the poverty rate
fell at a faster rate than at any point since 1968.

New data from the American Community Survey likewise
indicates that the number of uninsured Americans 1is
declining in nearly every state. These metrics reflect a
strong record of progress as Federal agencies implement laws
like Dodd-Frank and the Affordable Care Act, and just last
week, Americans woke up to news that over 5,000 Wells Fargo
employees systematically and unlawfully created accounts
that customers had not asked for in order that they meet
their sales goals. In response, the Consumer Financial
Protection Bureau issued its largest «civil penalty ever:
$100 million.

The U.S. Treasury Secretary Jack Lew said that this
penalty ought to be a moment where people stop and remember
how dangerous the system is when you do not have the proper
protections in place, but this enforcement action was a drop
in the bucket compared to the bank's $20 billion in profits

last vyear or 1its chief executives’ $200 million stock
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compensation.

Rather than applaud this important work to hold
unlawful activity accountable, the majority today will
instead deride the important work of agencies and government
officials slandering them as unelected and faceless
bureaucrats. Mr. Chairman, that 1s unacceptable. Our
government is on the line each and every day to keep our
country strong, vibrant, and safe.

We in the Congress passed far-reaching laws and ask
agencies to fill the gaps within the areas of their
technical expertise. We do this knowing that Congress lacks
the time, resources, and expertise to do much of this work,
and rather than muster the votes to pass positive
legislation to actually change the law, my Republican
colleagues seek to change the rules in the middle of the
game by imposing as many procedural delays on the rulemaking
system as they possibly can. Rather than Streamline
regulation or improve the regulatory system, these anti-
regulatory bills would simply prolong the rulemaking process
or, as 1is the case with H.R. 5982, allow Congress to block
rules that have taken years to finalize in a naked political
maneuver completely divorced from sound policy Jjudgement,
and that is what H.R. 5982 is all about: more corporate

welfare, less corporate accountability, and with that, Mr.
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Chairman Goodlatte. Are there any amendments to H.R.
598272 For what purpose does the gentleman from New York
seek recognition?

Mr. Nadler. Strike the last word.

Chairman Goodlatte. The gentlemen is recognized for 5
minutes.
Mr. Nadler. Thank vyou, Mr. Chairman. This bill

differs greatly from earlier legislation introduced on both
sides of the aisle to deal with this problem. There has
been bipartisan concern surrounding rules adopted during a
Presidential transition period, but there are several
important distinctions between this bill and prior
legislative proposals. For example, the Midnight Rule Act,
Democratic 1legislation, introduced in the 110th and 111th
Congresses would have only delayed the implementation of
rules submitted to Congress within the final 90 days of a
President's term.

This proposal was a response to concerns with the
rulemaking under the Bush administration, which was roundly
criticized for allowing insufficient time for public
comment, ignoring significant public comments, and otherwise
departing from accepted rulemaking practices while adopting
rules during the twilight of the administration.

For example, on May 9th, 2008, the White House Chief of
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Staff directed all executive departments and agencies to
propose any rules to Dbe finalized during the Bush
administration no later than June 1st. In other words, the
first submission was to be June 1st and to issue any final
regulations no later than November 1st, quote, "Except in
extraordinary circumstances." But the Bush administration
failed even to honor this directive.

Several significant proposed rules affecting, among
other things, the environment, c¢ivil rights, and workplace
safety were first ©proposed after June 1, 2008. More
importantly, the administration issued numerous final rules
on these and other subjects after November 1lst, 2008.

Many of these rules were controversial and were opposed
by a majority of the members of Congress and the incoming
administration. Even the Midnight Rule Relief Act,
Republican legislation that has already passed this
Congress, it would establish a complete regulatory
moratorium rather than simply delay the effective date of
certain rules only applies to the final 90 days in the
President's term.

In the context of a veto threat, the Obama
administration observed that this proposal would, quote,
"Infringe on the powers of the President to faithfully

execute the laws 1n the final months of the term while
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preventing the implementation of laws passed by Congress
through beneficial regulations." In contrast to prior
legislative proposals, however, this bill, H.R. 5982,
provides a mechanism to vacate the rules submitted to
Congress during much of the President's final term, about an
8- to 9-month period. It does that by, instead of saying
the last 90 days, as some prior bills have said, it says the
last 60 legislative days, which brings it 1into the early
spring. What presumable basis for this legislation could
there be, other than to provide Congress with a tool to
vacate the majority of an administration's regulatory agenda
during the final year of its term?

Like what the Senate is doing with Judge Garland, it is
essentially trying to say that the President is not really
President for most of the last year of his term. He 1is
elected to a 3-year term and then the last year, he cannot
appoint Justices, the Senate's half, and the House half is
they cannot put forth regulations. Worse still, unlike even
the Republican moratorium proposal, this bill would prevent
agencies from proposing similar rules ever again absent
Congressional intervention.

Mr. Chairman, Article II of the Constitution provides
the President shall, without exception, hold his office

during the term of 4 years, not 3 years and change. This
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legislation is emblematic of other Republican efforts to
block the Obama administration, everything from filling a
vacancy on the Supreme Court to implementing life-saving
regulations.

Now, Mr. Chairman, now, the legislation we had almost 8
years ago, I suppose, said, A, it only dealt with
regulations finalized in the last 90 days of the
administration, which means October, November, December from
shortly Dbefore the election, not from the spring; number
two, it simply delayed the implementation of the legislation
90 days into the new President's term, so that the new
administration could go along with it and let it take effect
or not.

It was a delaying thing, unlike this legislation, which
says anything in the 1last 8, 9 months essentially, 60
legislative days, 8, 9 months, even 1if they have gone
through a 5 or 6-year rulemaking procedure, which often
happens, 1t can be en Dbloc without proper individual
consideration of the regulations, blocked by a vote of
Congress, and never can come back.

Even if the new administration approves the regulation
and wants to continue it, the Congress, without changing the
law -- remember, all regulations are done pursuant to law,

but the Congress in one draft and one en banc resolution
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could eliminate the regulations to enforce the law and
prevent the new administration from doing it, and that does
not make any sense, so although there is perhaps a problem
with Midnight Rules, a 90-day rulemaking procedure with a
90-day moratorium with a provision that the new
administration can block it if they want or let it go on,
that might make sense.

That does make sense, but to block everything in the
last 8 or 9 months on one vote without proper consideration
and to say you can never bring it back, even if the new
administration wants it; the old one wants it; the American
people spoke; the new administration wants it, that is
blocking the will of the American people and blocking the
entire ability to implement legislation through rulemaking.

Mr. Issa. If you could yield, I will be quick. I want
to Jjust engage 1in a couple of quick questions for our
understanding. Is it my understanding that you object to
the en bloc capability that is in the bill?

Mr. Nadler. I object to several things. Number one,
the timing. It is far too much; 90 days is one thing; 60
legislative days, which means 8 or 9 months, 1is quite
another. That is number one. Number two, I think I object,
yes. Congress can already block a regulation.

Mr. Issa. Right, but would the gentlemen agree that
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the bill does not have any prohibition on a motion to sever
into individual pieces?

Mr. Nadler. No, excuse me, vyes, I would agree with
that, obviously, but it does not negate the point. It
becomes too easy to defeat such an amendment, and it could
become a partisan thing. It becomes too easy to say, we are
blocking everything, vyou know, in one vote; it becomes a
partisan thing, and you vote through it without looking at
the individual regulations. It would be much better, and
that is my bill from 8 years ago, if you said, all right, we
are not going to do that, but the American people spoke, and
they have elected new administration, which may be the same
philosophy as the old one or different; they can review it

for 90 days and decide on an individual basis.

Mr. Issa. Okay. Perhaps I will move to strike the
last word on my own. The chairman moves to strike last
word.

Chairman Goodlatte. The gentleman will be recognized

for 5 minutes.

Mr. Issa. Thank you. I want to be very brief because,
in defense of this bill, as I said in my opening statement,
this is about empowering Congress, giving Congress choices.
Now, the interesting thing i1s the last Constitutional

Amendment that we all know of passed was, I think, the 27th
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Amendment that said we could not raise our own pay in the
Congress in which we serve, and the American people chose to
make that an Amendment to the Constitution because they
feared one Congress acting in a way that was self-serving.

This whole ability to review and strike down rules does
not prevent the next administration from recreating them.
It does not prevent the minority or the majority from
choosing to break these up. It is in fact --

Mr. Nadler. Excuse me, will you yield for a second?

Mr. Issa. Yes, sir.

Mr. Nadler. It does. It says that the ex-
administration may not promulgate a substantially similar
rule without going through the entire new rulemaking process
of 6 or 10 years.

Mr. Issa. Well, I appreciate the gentleman's comment.
The entire rulemaking process is not 6 or 7 years.

Right, an administration can choose to have that, but
the fact is proposing a new rule that is substantially the
same and executing it within 180 days 1s doable by an
administration, so as a matter of fact, I will give you an
example. The FCC is going to vote, as early as the end of
this month, on something that we have not seen the language
of yet that is going to affect copyright, so we, as a

Congress, have chosen to limit ourselves on an authority
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that is essentially ours. All this bill does, in spite of
the trepidations of the gentleman, my ranking member on the
committee, all it really does is it takes away a limitation
that we imposed on ourselves of our own authority.

Mr. Nadler. Gentleman, yield?

Mr. Issa. Of course.

Mr. Nadler. Yes, I am sorry. I was mistaken a second
ago. The bill is even worse. It says the following: "A
rule that does not take effect or does not continue under
paragraph 1, in other words, we have said it could not, may
not be reissued in substantially the same form, and the new
rule that is substantially the same as such rule may not be

’

issued unless,” not a new rulemaking procedure, “unless the
reissued or new rule 1is specifically authorized by a law
enacted after the date of the joint resolution disapproving
the original rule." In other words, this disapproves the
rule, and it can never come back unless Congress issues a
new law. It is not just the new rulemaking procedure. I
yield back.

Mr. Issa. Okay.

Mr. Nadler. I thank the gentleman for yielding.

Mr. Issa. I appreciate that and the substantial

language 1is not new language, but of course, it is open to

interpretation, but vyou know, a disapproval, and this
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Congress has disapproved rarely of regs, does, in fact,
provide that you cannot then essentially create a new rule
that has Dbeen disapproved, but again, that is the
prerogative Congress that is in the base law.

All we seek to do 1s to recognize that the period may
be insufficiently short and that the ability to choose or
not choose to vote en bloc is a prerogative the Congress
should give itself or, let me rephrase that, Congress should
not take away from itself as we currently do.

So I know the gentleman 1s not going to choose to
change positions, but I would hope that all of us on the
dais would understand that we are simply taking away
limitations that we have given ourselves, and you know,
essentially, we have these authorities unless we take them
away. I am choosing to say that we should give the next
Congress an authority that is less limiting to deal from now
and in the future. So I thank the gentlemen; I thank the
Chairman, and yield back.

Chairman Goodlatte. Are there any amendments to H.R.
598272 For what purpose does the gentleman from Michigan
seek recognition?

Mr. Conyers. Mr. Chairman, I have an amendment at the
desk.

Chairman Goodlatte. The Clerk will report the
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amendment.
Ms. Adcock. Amendment to H.R. 5982 offered by Mr.

Conyers of Michigan, page 2, line 7.

[The amendment of Mr. Conyers follows:]

*kkhkh kK kK Kk kK INSERT 2 Kk Kk kk KKKk kK

Chairman Goodlatte. Without objection, the amendment
is considered as read, and the gentleman is recognized for 5
minutes on his amendment.

Mr. Conyers. Thank you. Members of the committee, my
amendment would exempt from 5982 rules issued in response to
an imminent threat to health, safety, or other emergencies.
That is all it does, and one of the most troubling aspects
of 5982 is that it would permit Congress to invalidate rules
en masse without proper consideration of the rule's benefits
and no matter how important or time-sensitive these rules
may be.

Agencies often promulgate emergency rules or orders in

response to immediate threats to public health and safety.
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While the Congressional Review Act specifically permits
agencies to promulgate a rule, notwithstanding the
Administrative Procedure Act's notice and comment
requirements, if the agency has good cause, such exception
is only available providing the agency has not already
undertaken regulatory action.

It is not difficult to imagine a scenario where, due to
exigent circumstances, an agency may need to quickly adapt
and implement a rule that the agency has already received
public comment on, but still is in the rulemaking process.
For example, the Flint Water Crisis, long before it, the
Environmental Protection Agency i1nitiated the process of
updating its 1lead and copper rule, which was originally
promulgated in 1991 after years of analysis.

The recent lead contaminated water crisis that occurred
in Flint, Michigan is Jjust the latest in a long history of
cases of contaminated municipal water supplies. Without
question, the Flint crisis was a preventable public health
disaster, and while much blame for the Flint water crisis
lies with unelected officials who prioritized saving money
over saving lives, the presence of lead in drinking water is
not unique to Flint. In fact, the drinking water of
potentially millions of Americans may be contaminated by

lead.
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This underscores the importance of swiftly adapting a
rule in response to lead 1in drinking water that 1is
unencumbered by this bill's pernicious delays. Urgent
rulemakings, such as EPA's proposed revisions to its lead
and copper rule, must not be impeded or delayed by measures
such as this one, such as H.R. 5982.

Also, my amendment is nearly identical to the exception
contained in H.R. 4361, a bill that would establish a
moratorium on midnight rules that the House has already
passed earlier this Congress, and so accordingly, I urge my
colleagues to carefully consider this amendment and support
it. Thank you, Mr. Chairman. I yield back.

Mr. Issa. Mr. Chairman?

Chairman Goodlatte. For what ©purpose does the
gentleman from California seek recognition?

Mr. Issa. To oppose the amendment. I move to strike

the last word.

Chairman Goodlatte. The gentleman is recognized for 5
minutes.
Mr. Issa. Chairman, I oppose the amendment. The

Midnight Rules Relief Act gives maximum flexibility to each
Congress to fashion a Midnight Rule disapproval resolution.
Fach Congress will be able to examine all the midnight rules

that were created by the previous administration and decide
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which of these needs to be included in a potential
disapproval resolution and which should be allowed to remain
in effect. No one category of regulation is in; no one
category of regulation is out.

The question instead is, which are the midnight rules
from whatever category that fly in the face of the voters’
mandate or otherwise abusive or infirm?

As a result, although rules on public health and safety
are essential, there 1is no need to carve them out of the
bill. If a midnight rule addressing a health or safety
issue should be disapproved, there is no reason it should
not be included 1in an unblocked resolution with other
midnight rules that should be disapproved. That way,
Congress can act efficiently, and the next administration
can focus right away on writing a better rule. Of course,
it 1s the outgoing administration’s rule, apparently,
addresses a public health or safety and emergency and should
be allowed to stand, then the solution is easy. It simply
be kept out of the disapproval resolution. In short, there
is no reason to include or exclude from a rule, and it
cannot be determined on a case-by-case basis on the rule’s
actual merits.

The actual merit of a rule, not the category that the

rule belongs to, 1s essentially what the next Congress will
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decide. Carving whole categories of regulations out of the
bill itself only strengthens the executive branch and
weakens the Congress. By allowing the executive branch to
divide and conquer, a Congress unable to act swiftly with
one efficient resolution is the status quo, and I urge my
colleagues to vote against this amendment, and I yield back
the balance of my time.

Chairman Goodlatte. The chair thanks the gentleman.

For what purpose does the gentlemen from Georgia seek

recognition?

Mr. Johnson. I move to strike the last word.

Chairman Goodlatte. The gentleman is recognized for 5
minutes.

Mr. Johnson. Thank you, Mr. Chairman. This amendment

would exempt from the bill rules submitted to Congress that
pertain to responding to an imminent public health and
safety crisis.

As currently drafted, H.R. 5982 would permit Congress
to wvacate an untold number of rules on an en bloc basis,
virtually guaranteeing naked political votes on these rules.
This amendment would exempt from H.R. 5982 rules issued in
response to a critical public health and safety c¢risis,
which should, wunder no circumstances, Dbe subject to this

poorly conceived process.
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Perhaps foremost amongst regulations designed to
protect public health are those that ensure Americans have
access to safe drinking water. The Flint water crisis 1is an
unfortunate reminder that we cannot take access to clean
drinking water for granted. It 1is essential that the
Environmental Protection Agency, which has already initiated
the process to revise and update the lead and copper rule,
is able to implement this rule without naked political
opposition from Congress in the form of a mass resolution of
disapproval.

Congress originally tasked the EPA with this important
job in 1986 because the agency possesses the requisite
technical and scientific expertise necessary to craft the
complicated, but wvital rules necessary to ensure millions of
Americans have access to lead-free water. Critically, H.R.
5982 1lacks any exception for rules that are necessary to
respond to public health and safety threats.

Our Federal agencies are charged with promulgating
regulations that impact nearly every aspect of our lives
including the air we breathe, the water we drink, the food
we eat, the cars we drive, and the play toys we give our
children. There 1is absolutely no evidence that rules
submitted to Congress during the final 60 legislative days

of a President’s term are improperly vetted or politically
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motivated. To the contrary, exhaustive studies by the
Administrative Conference of the United States and Public
Citizen have reached the opposite conclusion.

There is simply no credible reason why Congress should
not debate the merits of each rule that 1t seeks to
invalidate on its individual merits through a Jjoint
resolution of disapproval. Congress already has the
ability, under the Congressional Review Act, to vacate rules
on an individual basis, which forces actual debate on the
substance and the merits of the rule. Additionally, this
amendment’s language already appears in H.R. 4361, which
establishes a moratorium on midnight rules and has already
passed the House this Congress. Accordingly, I urge my
colleagues to support this amendment, and with that, I yield
back.

Chairman Goodlatte. Question appears on the amendment
offered by the gentleman from Michigan.

All those in favor, respond by saying aye.

Those opposed, no.

In the opinion of the chair, the noes have it.

Mr. Conyers. Recorded vote, please.

Chairman Goodlatte. Vote 1is requested, and the clerk
will call the roll.

Ms. Adcock. Mr. Goodlatte?
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Chai

Ms.

Mr.

[No

Mr.

[No

Mr.

[No

Mr.

Mr.

Ms.

Mr.

[No

Mr.

Mr.

Ms.

Mr.

Mr.

[No

rman Goodlatte. No.
Adcock. Mr. Goodlatte votes no.
Sensenbrenner?

response. ]

Smith?

response. ]

Chabot?

response. ]

Issa?

Issa. No.

Adcock. Mr. Issa votes no.
Forbes?

response. ]

King?

King. No.

Adcock. Mr. King votes no.
Franks?

response. ]

Gohmert?

response. ]

Jordan?

response. ]

Poe?

response. ]

PAGE
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Mr. Chaffetz?
[No response.]
Mr. Marino?

[No response.]
Mr. Gowdy?

[No response.]
Mr. Labrador?

Mr. Labrador.

Ms. Adcock. Mr.

Mr. Farenthold?
[No response.]
Mr. Collins?
[No response.]
Mr. DeSantis?
[No response.]
Ms. Walters?

Ms. Walters. N

Ms. Adcock. Ms.

Mr. Buck?

Mr. Buck. No.

Ms. Adcock. Mr.

Mr. Ratcliffe?

Mr. Ratcliffe.

Ms. Adcock. Mr.

No.

O.

Buck votes no.

No.

Ratcliffe votes

Labrador votes no.

Walters votes no.

no.

PAGE
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Mr. Trott?
Mr. Trott. No.
Ms. Adcock. Mr.
Mr. Bishop?
Mr. Bishop. No.
Ms. Adcock. Mr.

Mr. Conyers?

Trott votes no.

Bishop wvotes no.

Mr. Conyers. Aye.

Ms. Adcock. Mr.
Mr. Nadler?

[No response.]
Ms. Lofgren?

[No response.]
Ms. Jackson Lee?
[No response.]
Mr. Cohen?

[No response.]

Mr. Johnson?

Conyers votes aye.

Mr. Johnson. Yes.

Ms. Adcock. Mr.
Mr. Pierluisi?
[No response.]
Ms. Chu?

[No response.]

Johnson votes yes.

PAGE

43



810

811

812

813

814

815

816

817

818

819

820

821

822

823

824

825

826

827

828

829

830

831

832

833

HJU258000

Mr. Deutch?

[No response.]

Mr. Gutierrez?

[No response.]

Ms. Bass?

[No response.]

Mr. Richmond?

[No response.]

Ms. DelBene?

Ms. DelBene. Aye.

Ms. Adcock. Ms. DelBene votes aye.

Mr. Jeffries?

[No response.]

Mr. Cicilline?

[No response.]

Mr. Peters?

Mr. Peters. Aye.

Ms. Adcock. Mr. Peters votes aye.

Chairman Goodlatte. The gentleman
Gohmert?

Mr. Gohmert. No.

Ms. Adcock. Mr. Gohmert votes no.

Chairman Goodlatte. The gentleman
Chaffetz?

PAGE

from Texas,

from Utah,

Mr.

Mr.
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Mr. Gohmert. Nay.

Ms. Adcock. Mr. Chaffetz votes nay.

Chairman Goodlatte. The gentleman from South Carolina,
Mr. Gowdy?

Mr. Gowdy. No.

Ms. Adcock. Mr. Gowdy votes no.

Chairman Goodlatte. The gentleman from Pennsylvania,
Mr. Marino?

Mr. Marino. No.

Ms. Adcock. Mr. Marino votes no.

Chairman Goodlatte. Has every member voted who wishes
to vote? The clerk will report.

Ms. Adcock. Mr. Chairman, 4 members voted aye; 13
members voted no.

Chairman Goodlatte. And the amendment 1s not agreed
to. Are there further amendments to H.R. 59827

Mr. Johnson. Mr. Chairman, I have an amendment at the
desk.

Chairman Goodlatte. For what ©purpose does the

gentleman from Georgia seek recognition?

Mr. Johnson. I have an amendment at the desk.
Chairman Goodlatte. The clerk will report the
amendment.

Ms. Adcock. Amendment to H.R. 5982 offered by Mr.
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Johnson. Page 2, line 17.

[The amendment of Mr. Johnson follows:]

*kkhkh kKKK Kk kK INSERT 3 kkhkhkkk KKk kK

Chairman Goodlatte. Without objection, the amendment
is considered as read, and the gentleman is recognized for 5
minutes on his amendment.

Mr. Johnson. Thank you, Mr. Chairman. This amendment
is simple. It would exempt rules issued by an agency more

than 3 years prior to their submission to Congress. This
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amendment is designed to confront the fundamentally flawed
premise of H.R. 5982, namely that rules submitted to
Congress during the final 60 legislative days of a session
are somehow less valid than rules submitted prior to this
period. To set the record straight, this bill does not
apply to rules submitted during the lame duck period
following an election.

Notwithstanding the bill’s colorful title, H.R. 5982
applies to every rule submitted to Congress within the final
60 legislative days, not final 60 days, but 60 legislative
days of a session. One word can make a big difference.
This is a clear example of that in legislation.

As the Non-partisan Congressional Research Service has
clarified, this would include rules submitted as early as
May 2016. If Congress had done its Jjob, and if Congress
does its job, throughout the last year of a two-year session
such as this one, instead of taking 7 weeks of summer
vacation, 8 months should be adequate time for Congress to
consider the merits of an economically significant rule,
which often takes years to finalize.

Indeed, according to the non-partisan congressionally
established Administrative Conference of the United States,
also known as ACAS, which studied this issue exhaustively in

2012, many of these rules adopted between an election and
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the inauguration of a new President, involve, quote,
“relatively routine matters not dimplicating new policy
initiatives by incumbent administrations,” end quote,
Public Citizens similarly reported earlier this vyear that
rules adopted during the final months of an administration
take 3.6 years on average to finalize.

In other words, this bill is a solution to a
nonexistent and undocumented problem, and despite the
majority’s claims that the bill applies to midnight rules,
this 1legislation would allow Congress to bundle numerous
rules finalized during the final year of a President’s term
into a single vote on a resolution of disapproval.

Alarmingly, once these rules have been wvacated through
this process, this legislation mandates that the agency may
not subsequently adopt a similar rule absent express
authorization by Congress. This legislation, therefore, is
simply another attack on Federal agency action to protect
the health and safety and wellbeing of the American people
from corporate wrongdoing.

I also am struck by the irony of the majority’s stated
concerns with an alleged 1lack of transparency and public
scrutiny in the rulemaking process. This legislation,
ironically, has not been subject to a single hearing. In

fact, it was introduced 1less than a week ago. This 1is
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midnight legislation, and it is the poster child for lack of
transparency. Perhaps the majority should follow its own
advice and proceed with regular order on new and
controversial legislation.

This legislation is symptomatic of a Republican
majority more focused on coming up with catchy bill titles
and acronyms, rather than actually solving real problems or
helping the American people lead healthy and more prosperous
and productive 1lives through doing things 1like funding a
Federal government response to the Zika epidemic and also
the Flint water crisis. I urge my colleagues to support my
amendment, which is critical to ensuring that the rules that
have already taken years to finalize to improve lives and to
protect people actually see the light of day, and with that,
I yield back.

Chairman Goodlatte. The chair recognizes himself in
opposition to the amendment. The key question is not how
long the regulation has been public, but how long Congress
has had to review and act on it. Midnight rules flood
Congress and threaten to overwhelm it. This bill addresses
that problem by simplifying Congress’ process. The Midnight
Rules Relief Act gives maximum flexibility to each Congress
to fashion a midnight rule disapproval resolution.

Each Congress will be able to examine all of the
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midnight rules that were created by the previous
administration and decide which of those need to be included
in potential disapproval resolution and which should be
allowed to remain in effect. No one category of regulation
is in; no one category of regulation is out.

The fact that a rule has been public for years does
nothing to give Congress more time to review and act on it.
Accordingly, this exemption would only strengthen the
executive Dbranch and weaken the Congress by allowing the
executive branch to divide and conquer a Congress unable to
act swiftly with one efficient resolution.

By the same token, midnight rulemaking can Jjam the
Office of Information and Regulatory Review, which reviews
rules to ensure they are necessary and not overly
burdensome. None of this is relieved by the fact that a
rule may have been public if it has not been reviewed by
OIRA until the last minute. Accordingly, I urge my
colleagues to vote against this amendment, which would
undermine Congress’ legislative authority and could hurt the
quality of agency rulemakings. For what purpose does the

gentlemen from Michigan seek recognition?

Mr. Conyers. I rise in support of the amendment.
Chairman Goodlatte. The gentleman is recognized for 5
minutes.

50



963

964

965

966

967

968

969

970

971

972

973

974

975

976

977

978

979

980

981

982

983

984

985

986

HJU258000 PAGE

Mr. Conyers. Thank vyou. Members of the committee,
what we’re trying to do here is exempt from the bill rules
proposed more than 3 vyears prior to being submitted to
Congress. This amendment confronts the flawed premise in
5982 that the rules submitted to Congress within the final 7
to 8 months of an administration are improperly vetted or
politically motivated. As the non-partisan congressionally
authorized Administrative Conference of the United States
reported in 2012, there is no credible evidence that rules
adopted during a Presidential transition period are any
different from rules submitted to Congress at other points
during an administration.

Furthermore, as the Coalition for Sensible Safeguards,
in an alliance of more than 150 consumer, labor, research,
faith, and other public interest groups have observed in
opposition to substantially similar legislation introduced
to this Congress, this legislation is based on a
fundamentally false premise that regulations proposed or
finalized during the so-called midnight rulemaking period
following the election and before the inauguration of the
new President are rushed and inadequately vetted.

In fact, members of the Committee, this 1s the very
opposite of the true situation. Many of these proposed

public health and safety protections have been working their
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way through the regulatory process for vyears, sometimes
decades, and some of them predate the current
administration. Furthermore, many of these regulations were
mandated by Congress and have missed rulemaking deadlines
set by the Congress.

With =zero empirical evidence that H.R. 5982 is a
warranted expansion of Congress’s existing tools to shape
agency rulemaking, this amendment 1is critical to prevent a
subsequent Congress from a summary invalidation of prior
administration’s regulatory priorities in the guise of a fix
to the midnight rules, so I enthusiastically ask your
support for the Johnson amendment.

Mr. Johnson. And would the gentleman yield?

Mr. Conyers. Of course, I will yield.

Mr. Johnson. Thank vyou. Mr. Chairman, I would tender
for the record a letter in support of the amendment from the
Coalition for Sensible Safeguards dated September the 14th
2016.

Chairman Goodlatte. Without objection, it will be made
a part of the record.

[The information follows:]

*kkhkh kKKK Kk kK COMMITTEE INSERT Kk Kk khkk KKk kK
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1009 Mr. Johnson. I yield back, sir.
1010 Chairman Goodlatte. A question occurs on the amendment

1011 offered by the gentlemen from Georgia.
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All those in favor, respond by saying aye.
Those opposed, no.
In the opinion of the chair, the noes have it.

The amendment is not agreed to.

Mr. Johnson. Mr. Chairman, I would ask for a recorded

vote.

Chairman Goodlatte. A recorded vote 1s requested,
the clerk will call the roll.

Ms. Adcock. Mr. Goodlatte?

Chairman Goodlatte. No.

Ms. Adcock. Mr. Goodlatte votes no.

Mr. Sensenbrenner?

[No response.]

Mr. Smith?

[No response.]

Mr. Chabot?

[No response.]

Mr. Issa?

Mr. Issa. No.

Ms. Adcock. Mr. Issa votes no.

Mr. Forbes?

[No response.]

Mr. King?

Mr. King. No.

and
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Ms. Adcock. Mr. King votes no.
Mr. Franks?

Mr. Franks. No.

Ms. Adcock. Mr. Franks votes no.
Mr. Gohmert?

Mr. Gohmert. No.

Ms. Adcock. Mr. Gohmert votes no.
Mr. Jordan?

[No response.]

Mr. Poe?

[No response.]

Mr. Chaffetz?

Mr. Chaffetz. No.

Ms. Adcock. Mr. Chaffetz votes no.
Mr. Marino?

[No response.]

Mr. Gowdy?

Mr. Gowdy. No.

Ms. Adcock. Mr. Gowdy votes no.
Mr. Labrador?

[No response.]

Mr. Farenthold?

[No response.]

Mr. Collins?
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[No

Mr.

[No

Ms.

Ms.

Ms.

Mr.

Mr.

Ms.
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Ms.

Mr.

[No

Mr.

Mr.

Ms.

Mr.

Mr.

Ms.

Mr.

Ms.

[No

response. ]
DeSantis?
response. ]

Walters?
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Walters. No.

Adcock. Ms.

Buck?

Buck. No.

Adcock. Mr.

Ratcliffe.

Ratcliffe.

Adcock. Mr.

Trott?
response. ]

Bishop?

Bishop. No.

Adcock. Mr.

Conyers?

Conyers.

Adcock. Mr.

Nadler?
response. ]
Lofgren?

response. ]

Walters votes no.

Buck votes no.

No.

Ratcliffe votes no.

Bishop votes no.

Aye.

Conyers votes aye.
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Ms.

[No

Mr.

[No

Mr.

Mr.

Ms.

Mr.

Mr.

[No

Mr.

Ms.

Ms.

Ms.

Mr.

[No

Jackson Lee?
response. ]
Cohen?
response. ]

Johnson?

Johnson. Aye.

Adcock. Mr.
Pierluisi?
response. ]
Chu?
response. ]
Deutch?
response. ]
Gutierrez?
response. ]
Bass?
response. ]
Richmond?
response. ]

DelBene?

Johnson votes aye.

DelBene. Aye.

Adcock. Ms.
Jeffries?

response. ]

DelBene votes aye.
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Mr. Cicilline?

[No response.]

Mr. Peters?

Mr. Peters. Aye.

Ms. Adcock. Mr. Peters votes aye.

Chairman Goodlatte. The gentleman from Pennsylvania,
Mr. Marino?

Mr. Marino. No.

Ms. Adcock. Mr. Marino votes no.

Chairman Goodlatte. The gentleman from Ohio, Mr.
Jordan?

Mr. Jordan. No.

Ms. Adcock. Mr. Jordan votes no.

Chairman Goodlatte. Has every member voted who wishes
to vote? The clerk will report.

Ms. Adcock. Mr. Chairman, 4 members voted aye; 13
members vote no.

Chairman Goodlatte. And the amendment 1s not agreed
to. Are there other amendments? A reporting quorum being
present, the question is on the motion to present the bill
H.R. 5982 favorably to the House.

All those in favor, respond by saying aye.

Those opposed, no.

The ayes have it, and the bill 1is ordered reported
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favorably.

Mr.

Chai

Conyers. Roll call, please.

rman Goodlatte. A roll call

requested and the clerk will call the roll.

Ms.

Chai

Ms.

Mr.

[No

Mr.

[No

Mr.

[No

Mr.

Mr.

Ms.

Mr.

Ms.

Mr.

Ms.

Mr.

Mr.

Ms.

Adcock. Mr. Goodlatte?

rman Goodlatte. Aye.
Adcock. Mr. Goodlatte votes aye.
Sensenbrenner?

response. ]

Smith?

response. ]

Chaffetz?

response. ]

Issa?

Issa. Aye.

Adcock. Mr. Issa votes aye.
Forbes?

response. ]

Adcock. Mr. King?

King. Aye.

Adcock. Mr. King votes aye.
Franks?

Franks. Aye.

Adcock. Mr. Franks votes aye.

vote
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Mr.

Ms.

Mr.
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Gohmert?

Gohmert. Aye.

Adcock. Mr. Gohmert votes aye.
Jordan?

Jordan. Yes.

Adcock. Mr. Jordan votes yes.
Poe?

response. ]

Chaffetz?

Chaffetz. Aye.

Adcock. Mr. Chaffetz votes aye.
Marino?

Marino. Yes.

Adcock. Mr. Marino votes yes.
Gowdy?

Gowdy. Yes.

Adcock. Mr. Gowdy votes yes.
Labrador?

response. ]

Farenthold?

response. ]

Collins?

response. ]

DeSantis?
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Mr.

Mr.

Ms.

Mr.

Mr.

Ms.

Mr.

Ms.

[No

PAGE

response. ]

Walters?

Walters. Yes.

Adcock. Ms. Walters votes yes.

Buck?

Buck. Yes.

Adcock. Mr. Buck votes yes.
Ratcliffe?

Ratcliffe. Yes.

Adcock. Mr. Ratcliffe votes yes.
Trott?

response. ]

Bishop?

Bishop. Yes.

Adcock. Mr. Bishop votes yes.
Conyers?

Conyers. No.

Adcock. Mr. Conyers votes no.
Nadler?

response. ]

Lofgren?

response. ]

Jackson Lee?

response. ]
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Mr.

[No

Mr.

Mr.

Ms.

Mr.

Mr.

[No

Ms.

Ms.

Ms.

Ms.

Mr.

Mr.

[No

Cohen?
response. ]

Johnson?

Johnson. No.

Adcock. Mr.
Pierluisi?
response. ]
Chu?
response. ]
Deutch?
response. ]
Gutierrez?
response. ]
Bass?
response. ]
Richmond?
response. ]

DelBene?

DelBene. No.

Adcock. Ms.
Jeffries?
response. ]
Cicilline?

response. ]

Johnson votes no.

DelBene votes no.
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Mr. Peters?

Mr. Peters. No.

Ms. Adcock. Mr. Peters votes no.

Chairman Goodlatte. Has every member voted who wishes
to vote? The gentlewoman from California?

Ms. Chu. No.

Ms. Adcock. Ms. Chu votes no.

Chairman Goodlatte. The gentleman from Florida?

Mr. DeSantis. Aye.

Ms. Adcock. Mr. DeSantis votes aye.

Chairman Goodlatte. The gentleman from Texas?

Mr. Farenthold. Are not I recorded?

Chairman Goodlatte. You are not recorded.

Mr. Farenthold. Aye.

Ms. Adcock. Mr. Farenthold votes aye.

Chairman Goodlatte. The clerk will report.

Ms. Adcock. Mr. Chairman, 15 members vote aye ,5
members vote no.

Chairman Goodlatte. The ayes have it, and the bill is

ordered reported favorably to the House. Members will have
two days to submit views. This concludes our business for
today. Thanks to all our members for attending, and markup

is adjourned.

[Whereupon, at 11:22 a.m., the committee adjourned
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subject to the call of the chair.]
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