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Madame Chairwoman Sanchez, Ranking Member Cannon, and members of the
Subcommittee. Thank you for the opportunity to testify on H.R. 5913, “Protecting Americans
from Unsafe Foreign Products Act.” This legislation clarifies the power of U.S. courts to reach
foreign manufacturers that introduce goods into the international “stream of commerce” which
then cause injury in the United States. In my view, the bill is a crucial first step in removing the
antiquated legal obstacles to foreign manufacturers’ liability in U.S. courts, by assuring that they
are within the personal jurisdiction of the courts. If the second step – reasonable interpretation
and implementation by the courts – follows, the legislation will both protect consumers in the
United States and benefit U.S. businesses, whose unilateral exposure to the American tort system
has given foreign manufacturers a blatantly unfair competitive advantage in the U.S. market.
At the Subcommittee’s previous hearing on this subject, a diverse group of witnesses
expressed a fundamental consensus: foreign manufacturers who introduce defective, dangerous
products into the American marketplace should be held accountable in this country. The
jurisdictional and logistical obstacles to doing so in a U.S. court may be highly technical – a
thicket of doctrine that is the stuff of first-year law school exams. But American citizens know an
injustice when they see it, and they understand that Congress is in the best position to assure that
this national problem is addressed nationally. Of course, the Rube Goldberg machine that is the
American tort system is not a panacea, but, at the end of the day, until there is an adequate
system of public and private accountability in the countries of manufacture – like China – it will
fall to the court system in the countries of consumption to require foreign manufacturers’
responsibility.
In this testimony, I describe the likely trajectory of lawsuits under H.R. 5913, with special
emphasis on the constitutional and international issues that are likely to arise.1 I base my
conclusions on a quarter century of practice and scholarship on transnational litigation in U.S.
courts. My curriculum vitae is attached.
1

I do not here address certain legal issues that may arise under the proposed legislation,
including venue, the possibility of class actions, and the bill’s standards for corporate control and
agency. If it would be useful to the Subcommittee, I would address these additional matters in
supplemental testimony.
1

THE CONSTITUTIONAL CONTEXT
Constitutional Authority to Adopt H.R. 5913
At the threshold, it is clear that Congress has the constitutional authority to enact this
legislation: Article I, Section 8 of the Constitution gives Congress the power to regulate
commerce with foreign nations and to determine the jurisdiction of the lower federal courts. The
proposed legislation falls at the intersection of these two powers. Specifically, Section 2 of the
bill clarifies that a foreign manufacturer whose products cause injury in the United States is
subject to the service of process in either a “Federal or State court,” and is therefore within the
personal jurisdiction of the courts, in either of two circumstances:
(1) [the manufacturer] knew or reasonably should have known that the product or
component would be imported for sale or use in the United States; or (2) [the
manufacturer] had contacts with the United States, whether or not such contacts occurred
in the place where the injury occurred.
Congress has previously legislated on matters of service in the federal courts, and there can be no
serious Article I objection to that part of Section 2.2 Although the Supreme Court has not had
occasion to determine whether Congress could legislate jurisdictional standards for international
stream-of-commerce cases in federal courts, it clearly has left the door open for such legislation.
Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102 (1987), at n. 5.
Personal Jurisdiction
Of course, the fact that Congress has the constitutional power to adopt H.R. 5913 does
not mean that all constitutional issues in litigation under the law are foreclosed. To the contrary:
in the United States, the power of a court over a particular person or a corporation is always a
constitutional question, and defendants in every case under the legislation will have a right to
have a court determine whether the exercise of personal jurisdiction in that particular case is
constitutional or not, and specifically whether the exercise of jurisdiction is fair and reasonable
given the particular facts of the case. Congress cannot legislate a one-size-fits-all answer to this
Due Process inquiry.
Minimum contacts, purposeful availment, and reasonableness. Beginning with
International Shoe Co. v. State of Washington, 326 U.S. 310 (1945) , the Supreme Court has
ruled in a series of cases that a court may exercise jurisdiction over a defendant unless that would
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I am unaware of previous efforts by federal legislation to determine the means or
sufficiency of process in State courts. It is conceivable that the Foreign Commerce powers of the
Congress under Article I , combined with the Supremacy Clause, are sufficient to overcome the
authority of the individual States to determine their own courts’ jurisdiction in international
stream-of-commerce cases, but I am deeply skeptical that the courts will rule that way.
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be so unfair as to violate the Due Process clause of the U.S. Constitution. The defendant must
have “certain minimum contacts with [the forum] such that the maintenance of the suit does not
offend traditional notions of fair play and substantial justice.’”3 The courts have had occasion to
apply the “minimum contacts” standard in a bewildering variety of cases but have done little to
reduce the ad hoc fact-dependency of these decisions. At a minimum however, the constitutional
inquiry has evolved from International Shoe into a three-step inquiry: (1) does the plaintiff’s
claim arise out of the defendant’s conduct within the forum state?; (2) do the defendant’s
contacts within the forum state constitute “purposeful availment” of the privilege of conducting
business there?;4 and (3) is the exercise of jurisdiction “reasonable?” In World-Wide Volkswagen
Corp. v. Woodson, 444 U.S. 286, 292 (1980), the reasonableness inquiry required the court to
consider a range of interests in addition to the burden on the defendant, including:
the forum State’s interest in adjudicating the dispute, the plaintiff's interest in obtaining
convenient and effective relief (at least when not protected by the plaintiff’s power to
choose the forum), the interstate judicial system’s interest in obtaining the most efficient
resolution of controversies, and the shared interest of the several States in furthering
fundamental substantive social policies.
In summary, “[a]n exercise of personal jurisdiction . . . complies with constitutional imperatives
only if the defendant’s contacts with the forum relate sufficiently to his claim, are minimally
adequate to constitute purposeful availment, and render resolution of the dispute in the forum
state reasonable.” United States v. Swiss American Bank, 191 F.3d 30, 36 (1st Cir. 1999).
All three of these inquiries are potentially affected by H.R. 5913, because the legislation
treats the American market as a whole and disregards State boundaries. This may be new legal
ground,5 but it reflects common commercial practice. Typically – though not universally –
foreign manufacturers introduce their products into the international stream of commerce with
knowledge that they will be used in the United States as a whole. H.R. 5913 attempts to tailor the
Due Process inquiry to the commercial realities of contemporary international business, focusing
more on basic notions of fairness in a globalized economy rather than historic concerns with
territory. As noted, the courts will ultimately determine in any given case whether the application
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326 U.S. at 316 (quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940)).
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In Hanson v. Denckla, 357 U.S. 235 (1958), for example, the Supreme Court wrote that
“there be some act by which the defendant purposefully avails itself of the privilege of
conducting activities within the forum State, thus invoking the benefits and protections of its
laws....” Accord, Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474 (1985) (“Jurisdiction is
proper . . . where the contacts proximately result from actions by the defendant himself that create
a ‘substantial connection’ with the forum State.”)
5

On two occasions, the Supreme Court has had the opportunity to address the
constitutionality of aggregating national contacts for the purpose of establishing personal
jurisdiction and has ducked the question both times. Omni Capital Int’l v. Rudolf Wolff & Co.,
484 U.S. 97, 102 (1987); Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102, 113 (1987).
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of Constitutional standards is (or in principle can be) affected by federal legislation. But there can
be no doubt that H.R. 5913 articulates a powerful public, national interest in adjudicating these
cases, which should affect the overall determination of reasonableness under the multi-factor test
in Woodson, supra. I also doubt that the courts will find that national aggregation offends the
Due Process Clause if it is no more burdensome for a particular foreign corporation to defend in
one state than in another.
International “stream-of-commerce” cases and Asahi. In Asahi, supra, the Supreme
Court faced the question whether “the mere awareness on the part of a foreign defendant that the
components it manufactured, sold, and delivered outside the United States would reach the forum
State in the stream of commerce constitutes ‘minimum contacts’ between the defendant and the
forum State such that the exercise of jurisdiction ‘does not offend ‘traditional notions of fair play
and substantial justice.’‘” 480 U.S., at 105. In the end, the Court did not answer that question
definitively,6 holding instead that extending personal jurisdiction to the foreign manufacturer in
that case would be unreasonable and unfair under the Woodson factors, supra:
Considering the international context, the heavy burden on the alien defendant, and the
slight interests of the plaintiff and the forum State, the exercise of personal jurisdiction by
a California court over Asahi in this instance would be unreasonable and unfair.
Asahi may frame but will not resolve the issues presented in cases under H.R. 5913, because the
injured U.S. consumer was no longer a party in Asahi. That distinction is crucial, because the
Woodson balance of private and public interests is altered fundamentally when an injured U.S.
citizen is present in the case and the State of his or her residence and the State where the injury
occurs– unlike California in Asahi – have a profound interest in adjudicating the liability of the
foreign manufacturer.
Service of Process
The Constitution defines the minimal requirements for the service of process.
Specifically, under the Due Process Clause as interpreted in Mullane v. Central Hanover Bank &
Trust Co., defendants must receive “notice reasonably calculated, under all the circumstances, to
6

In a part of her opinion that did not command a majority, Justice O’Connor famously
observed that “[t]he placement of a product into the stream of commerce, without more, is not an
act of the defendant purposefully directed toward the forum State. Additional conduct of the
defendant may indicate an intent or purpose to serve the market in the forum State, for example,
designing the product for the market in the forum State, advertising in the forum State,
establishing channels for providing regular advice to customers in the forum State, or marketing
the product through a distributor who has agreed to serve as the sales agent in the forum State.
But a defendant’s awareness that the stream of commerce may or will sweep the product into the
forum State does not convert the mere act of placing the product into the stream into an act
purposefully directed toward the forum State.” In the twenty years since Asahi, when the lower
courts have ruled in favor of jurisdiction over foreign manufacturers, they have typically found
these “plus-factors.”
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apprise interested parties of the pendency of the action and afford them an opportunity to present
their objections.”7 The Supreme Court has ruled that foreign nationals in particular must be
“assured of either personal service, which typically will require service abroad and trigger the
[Hague Service] Convention [discussed below], or substituted service” that meets the Mullane
test.8
As a constitutional matter, H.R. 5913 probably satisfies these standards. Section 2 of the
bill, adding a new section to Title 28 of the U.S. Code, allows the service of process on the
defendant foreign manufacturer “wherever the citizen or subject resides, is found, has an agent,
or transacts business....” Several federal statutes permit world-wide or nationwide service of
process by any federal district court to any place that the foreign defendant “may be found” or
“transacts business.” Notably included are the Racketeer Influenced and Corrupt Organizations
Act,9 the Federal Interpleader Act,10 the federal securities laws,11 the Clayton Act,12 and the
Telemarketing and Consumer Fraud and Abuse Prevention Act,13 among others. On its face, the
service provision of H.R. 5913, though broad, is as constitutional as these similar provisions in
other federal legislation. Whether the provision is constitutional as applied in any given case will
depend of course on the facts of that case, especially if service is attempted on a U.S.-based
agent, subsidiary, or partner of the foreign manufacturer.14

THE INTERNATIONAL CONTEXT
H.R. 5913 address an international problem, and international law, including treaties of
the United States and customary international law, is relevant. As a matter of U.S. law, Congress
may legislate in derogation of pre-existing treaties and customary international law. When it does
7

339 U.S. 306, 314 (1950).

8

Volkswagenwerk Aktiengesellschaft v. Schlunk 486 U.S. 694, 705 (1988).

9

18 U.S.C. §1965.

10

28 U.S.C. §2361.

11

15 U.S.C. §§77v and 78aa.

12
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15 U.S.C. § 22 .
15 U.S.C. §6101.
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I am skeptical that the courts will approve service on an “intermediary,” as proposed in
new Section 1698(d), if the intermediary in question is contractually unrelated to the defendant
manufacturer or stands merely in an armslength commercial relationship with the defendant. For
example, service on an American-based retailer under no contractual obligation as an agent of a
foreign manufacturer for the receipt of process, should not satisfy the Mullane standard of notice.
5

so consciously and explicitly, the later-in-time prevails in U.S. courts to the extent of the
conflict.15 But under the authoritative Vienna Convention on the Law of Treaties, Article 27,
domestic law is not a defense to international breach, and the United States is subject to
international remedies if it breaches a pre-existing treaty or customary international law by
legislation. For that reason among others, it is never presumed that Congress intends to override
the international obligations of the United States, and U.S. courts will attempt to construe the
legislation and the treaty consistently with one another whenever possible.
Jurisdiction to Prescribe, to Adjudicate, and to Enforce
Customary international law recognizes and protects a variety of powers for nations,
including (1) the jurisdiction to prescribe or to legislate, i.e., the authority of a nation to extend
its laws substantively to particular persons or property or events; (2) the jurisdiction to
adjudicate, i.e., the international equivalent of personal jurisdiction; and (3) the jurisdiction to
enforce, i.e., the authority of a nation to compel compliance with its law. With respect to
prescriptive jurisdiction, under the theory of so-called “objective territoriality,” international law
recognizes the right of nations to regulate foreign conduct that has domestic effects, especially if
those effects are significant and intentional. In Sections 402 and 403 of the RESTATEMENT
(THIRD ) OF U.S. FOREIGN RELATIONS LAW (1987), for example, the American Law Institute
recognized every nation’s jurisdiction to legislate with respect to “the conduct outside its territory
that has or is intended to have substantial effect within its territory,” so long as the exercise of
jurisdiction in any given case is “reasonable.” The courts of the United States have applied that
standard for decades, in effect harmonizing the international and the constitutional standard for
the application of U.S. law. If interpreted consistently with that principle, H.R. 5913 should raise
no unique issues of international law as matter of prescriptive jurisdiction.
The RESTATEMENT also articulates the international standard for jurisdiction to adjudicate
that resembles the domestic constitutional standard. Under Section 421(1) of the RESTATEMENT ,
A state may exercise jurisdiction through its courts to adjudicate with respect to a person
or thing if the relationship of the state to the person or thing is such as to make the
exercise of jurisdiction reasonable [emphasis supplied].
Section 421(2) then offers a laundry list of factors that tend to show that the exercise of
jurisdiction to adjudicate is “reasonable,” including a number of factors present in H.R. 5913:
(h) the person, whether natural or juridical, regularly carries on business in the state;
(i) the person, whether natural or juridical, had carried on activity in the state, but only in
respect of such activity;
(j) the person, whether natural or juridical, had carried on outside the state an activity
having a substantial, direct, and foreseeable effect within the state, but only in respect of
such activity... [emphasis supplied]
15

Under the Supremacy Clause of the Constitution, treaties are “the Supreme Law of the
Land” on a par with federal legislation, and, if there is an unavoidable conflict between a statute
and a treaty, the later-in-time prevails to the extent of the conflict.
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Nothing on the face of the proposed legislation is contrary to these principles, and, assuming that
it is interpreted by the courts consistently with these principles, H.R. 5913 should raise no unique
issues of international law as matter of jurisdiction to adjudicate.
The jurisdiction to enforce under H.R. 5913 is more complicated. Under international
law, no nation may exercise its sovereignty in the territory of another without the consent of the
latter. Extraterritorial arrests and extraterritorial seizures of evidence by government officials are
plainly illegal in the absence of the territorial state’s consent, but considerably less dramatic
exercises of power may also violate this basic standard, including the service of judicial
documents like subpoenas and complaints. In many nations, service is a public function which, if
undertaken by private parties, can violate local law. Serving the defendant in person or by mail
can be equally unlawful. In order to avoid conflict, states have adopted various means of
cooperation or international judicial assistance in the serving of documents, including the Hague
Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or
Commercial Matters (“Hague Service Convention”), discussed below, and the Inter-American
Convention on Letters Rogatory. In the absence of a treaty framework for service, counsel
generally reverts to the ancient mechanism of the letter rogatory, in which the forum court seeks
assistance from the foreign court, a request that is transmitted through diplomatic channels,
honored (or not) through the foreign judiciary, and returned through diplomatic channels. Neither
the treaty regimes nor the letters rogatory are entirely seamless or reliable.
Service and the Hague Service Convention
To the extent that service under H.R. 5913 is accomplished within the territory of the
United States, international standards of jurisdiction to enforce will be satisfied. But difficulty
will arise if litigants and courts simply treat the law as an override of the United States’ preexisting international obligations, including the Hague Service Convention. Every one of this
nation’s major trading partners is a party to the Hague Service Convention (including Canada,
China, Japan, Korea, Mexico, the United Kingdom and most members of the EU). According to
the government of the United States itself, “United States courts have consistently and properly
held that litigants wishing to serve process in countries that are parties to the Service Convention
must follow the procedures provided by that Convention unless the nation involved permits more
liberal procedures.”16 It is widely understood that the Convention procedures, when they apply,
are exclusive and mandatory. Volkswagenwerk A.G. v. Schlunk, 486 U.S. 694 (1988). H.R. 5913
might be construed as an effort to identify circumstances under which the Convention simply
does not apply, though nothing within the four corners of the legislation purports to do so.
If that is the intent of the legislation, I think it is short-sighted and self-defeating. There is
no doubt that defendants from countries that are parties to the Convention – and potentially their
home governments – will insist on compliance with the treaty to the letter. That is significant not
16

Brief for the United States as Amicus Curiae, Volkswagenwerk, A.G. v. Falzon, 465
U.S. 1014 (1984).
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only for the foreign relations of the United States. It can profoundly affect the ability of American
plaintiffs who actually win their cases under H.R. 5913 to enforce their judgments in the
manufacturer’s home country, where its assets are likely to be concentrated. The inadequacy or
illegality of service is a powerful defense to the recognition and enforcement of U.S. judgments
in foreign courts.
It is true that the Hague Service Convention may be an improvement over the prior
haphazard system for the service of process, but it can be complicated, costly, and unreliable. It is
criticized in part because some States-Parties require U.S. litigants to translate U.S. legal papers
into the foreign language of the defendant. But of course, reciprocity is the key: plaintiffs in a
foreign action may be required under the Convention to translate their court papers into English
if they sue an American defendant. I urge Congress to calibrate the service measures of H.R.
5913 in light of the reality that U.S. manufacturers will be subject to reciprocal measures abroad.
Of course, nothing in the proposed legislation consciously or explicitly overrides the Hague
Service Convention, and so the courts would read the statute and the treaty in harmony with one
another. Congress could assure that result by adding the phrase “Consistent with the international
legal obligations of the United States,” at the beginning of Section 1698(a).
Discovery and the Hague Evidence Convention
There is an additional aspect of international judicial assistance that is implicated by cases
under H.R. 5913: the gathering of evidence. The parties’ discovery powers in U.S. litigation,
combined with the power of the court under Federal Rule of Civil Procedure 37 to impose
sanctions for non-compliance, offer a fertile breeding ground for international conflict, especially
with those legal systems in which pre-trial discovery and the gathering of evidence is an
exclusively judicial or public function. In response to what they perceive as unilateral,
extraterritorial, invasive, and privatized discovery -- all in violation of their sovereign prerogative
-- some foreign countries have adopted blocking statutes or non-disclosure statutes, which
specifically prohibit compliance with U.S. discovery orders for the production of evidence
located within the foreign state’s territory. In high-profile litigation, especially in antitrust and
product liability cases where massive transnational discovery is routine, discovery requests and
orders can provoke formal protests.
In an effort to prevent or manage these potential conflicts, many countries, including the
United States and most Western European nations, have become parties to the Hague Convention
on the Taking of Evidence Abroad in Civil or Commercial Matters (“Hague Evidence
Convention”), which, like the Hague Service Convention, obliges parties to designate a “Central
Authority” to provide judicial assistance in the completion of official acts. The Hague Evidence
Convention builds on a long-standing practice in which letters rogatory were used to request
some particular act of judicial assistance in the territory of another state. When the Hague
Evidence Convention is inapplicable, courts with transnational cases may attempt to apply the
discovery provisions of the Federal Rules of Civil Procedure as though the case did not cross
borders, or they may revert to the somewhat ad hoc technique of issuing letters rogatory. None of
8

these expedients has worked particularly well, and Congress should anticipate that the problem
of transnational discovery will recur in litigation under the proposed legislation.

CHOICE OF LAW
At some point in every transnational case (and sometimes at multiple points), the court is
required to choose which law from which jurisdiction should apply to resolve each issue that
arises – everything from standing and the elements of the claim, to the standard of liability, the
burden of proof, the measure of damages, and evidentiary privileges. It is possible, even routine,
that different jurisdictions’ laws will control different issues in the same case. But, in stark
contrast to issues of personal jurisdiction, where the Due Process Clause is fundamental, the
constitutional dimension of choice-of-law decisions is surprisingly modest. Even taken together,
the Due Process Clause, the Equal Protection Clause, the Privileges and Immunities Clause, and
the Full Faith and Credit Clause do little to limit the constitutional discretion of state and federal
courts to devise their own choice-of-law rules.
The only relevant exception to this rule arises under the so-called Erie Doctrine, which
requires a federal court with subject matter jurisdiction under the diversity statute, 28 U.S.C.
1332, to apply the substantive rules of the state in which it sits.17 If the rule were otherwise,
litigants could manipulate the rule of decision by picking between the courts of State A and the
federal courts sitting in State A. That would put a premium on forum shopping and could
interfere with the State’s ability to exercise their legitimate legislative sovereignty within their
own territories. Without express federal legislative authority, the federal courts’ declaration of
general rules of decision in Erie “invaded rights which . . . were reserved by the Constitution to
the several states.”18
The Supreme Court extended Erie to a State’s choice-of-law rules in Klaxon Co. v.
Stentor Electric Manufacturing Co.:19 a federal court sitting in diversity must apply the choiceof-law rules of the State in which it sits. “Otherwise the accident of diversity of citizenship
would constantly disturb equal administration of justice in coordinate state and federal courts
sitting side by side.”20
This seemingly obscure corner of civil procedure doctrine is relevant to this Committee’s
consideration of H.R. 5913, because the legislation apparently overrides Klaxon in that subset of

17

Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938).

18

Id., at 80.

19

313 U.S. 487 (1941).

20

Id., at 496.
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diversity cases that involve international stream-of-commerce injuries. Specifically, Section 3 of
the bill would stipulate that the law of the place of the injury – not the state in which the federal
court sits – will control all issues of liability and damages:
In any civil action in any State or Federal court against a citizen or subject of a foreign
state for injury sustained in the United States that relates to the purchase or use of a
product, or component thereof, manufactured outside the United States, the law of the
State where the injury occurred shall govern all issues concerning liability and damages.
In my opinion, this place-of-the-injury rule (lex loci) is not an unconstitutional modification of
the rule in the Erie-Klaxon line of cases. After all, Erie reflects not just a conception of federal
courts as neutral arbiters in diversity cases but also the absence of Congressional power over the
subject matter of the suit. In other words, at the heart of the Erie litigation were constitutional
limitations on the federal government’s legislative authority that simply are not present in this
case. To the contrary, as noted above, Congress has ample legislative authority under the
Constitution to adopt H.R. 5913.
Nor is it unreasonable or unfair to stipulate by legislation that the law of the place of the
injury will control in such cases. To the contrary: the place of the injury has been either the
controlling or a dominant factor in torts cases for centuries. Seventy years ago, the American
Law Institute adopted the First Restatement of Conflicts, which included the lex loci rule for
torts. Some variant of the rule continues to be followed in the majority of States, even if only a
handful of States follow the First Restatement in its pure form today.
At the same time, this Committee should be aware that the lex loci rule is not necessarily
as simple as it looks. Without going into the encrusted history of choice-of-law doctrine in this
country, perhaps it is sufficient to observe that the lex loci rule led to some surprising and
arbitrary results for both plaintiffs and defendants. It put a premium on how cases were
characterized and where injuries could be localized. The lex loci rule also generated a
knock-kneed army of escape devices, developed by courts to ameliorate the injustices worked by
the rigidities of the rule. And it triggered the problem of renvoi, in which a reference to the law
of the place of injury included that jurisdiction's choice-of-law rules, which sometimes subjected
the case to some other law (e.g., that of the plaintiff's domicile instead of the place of injury),
which could in turn have a choice-of-law rule that referred the case back to the jurisdiction where
the injury occurred, and so forth – a potentially never-ending cycle of cross-references between
the two jurisdictions’ rules and no final or obvious decision on the proper choice of law.

FORUM NON CONVENIENS
Transnational litigation routinely requires the courts to decide whether they should hear
cases that are admittedly within their power. The court may well have personal jurisdiction over a
foreign defendant and subject matter jurisdiction over the case, for example, but the plaintiff’s
choice of forum is nonetheless unfair to the defendant or imprudent from the court’s institutional
perspective. The difficulties of gathering evidence abroad and the prospect of harassing a
10

defendant through distant litigation may lead a court in its discretion to dismiss a case precisely
because the chosen forum is seriously inconvenient or inappropriate.
Forum non conveniens is the common law doctrine under which a court may decline to
exercise judicial jurisdiction, when some significantly more convenient alternative forum exists.
In the United States, the touchstone for all litigation under the forum non conveniens doctrine is
Gulf Oil Corp. v. Gilbert,21 and its companion case, Koster v. Lumbermens Mut. Cas. Co.22 In
those decisions, the Supreme Court endorsed a presumption in favor of the plaintiff’s choice of
forum, directing that that choice be disturbed only rarely and in compelling circumstances.
Specifically, the court is to engage in a two-step process. First, it must determine if an
adequate alternative forum exists, and much contemporary litigation turns on the adequacy of the
asserted alternative.23 Second, assuming that an adequate alternative forum does exist, the court
must balance a variety of factors involving the private interests of the parties and any public
interests that may be at stake, all for the purpose of determining whether trial in the chosen
forum would “establish ... oppressiveness and vexation to a defendant ... out of all proportion to
plaintiff’s convenience,” or whether the “chosen forum [is] inappropriate because of
considerations affecting the court’s own administrative and legal problems.”24 The defendant
bears the burden of establishing that an adequate alternative forum exists and that the pertinent

21

330 U.S. 501 (1947).

22

330 U.S. 518 (1947).

23

For example, the court may be asked to consider whether the applicable law in the
alternative forum is less favorable to the plaintiff in the alternative forum. Perhaps the statute of
limitations has run there, or the court may be unsure about the quality of justice meted out in an
alternative forum that is available.
24

Koster, supra, at 524. To guide the lower courts’ discretion, the Supreme Court has
provided a list of ‘private interest factors” affecting the convenience of the litigants, and a list of
“public interest factors” affecting the convenience of the forum. Piper Aircraft Co. v. Reyno, 454
U.S. 235 (1982). The factors pertaining to the private interests of the litigants included the “[1]
relative ease of access to sources of proof; [2] availability of compulsory process for attendance
of unwilling, and the cost of obtaining attendance of willing, witnesses; [3] possibility of view of
premises, if view would be appropriate to the action; and [4] all other practical problems that
make trial of a case easy, expeditious and inexpensive.” Gilbert, 330 U.S., at 508. The public
factors bearing on the question included [1] the administrative difficulties flowing from court
congestion; [2] the "local interest in having localized controversies decided at home;” [3] the
interest in having the trial of a diversity case in a forum that is at home with the law that must
govern the action; [4] the avoidance of unnecessary problems in conflict of laws, or in the
application of foreign law; and [5] the unfairness of burdening citizens in an unrelated forum
with jury duty. Id., at 509.
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factors “tilt[ ] strongly in favor of trial in the foreign forum,”25 with the understanding that “the
plaintiff's choice of forum should rarely be disturbed.”26
Neither Gilbert nor Koster was an international case. Both involved the forum non
conveniens doctrine in cases involving different states of the Union, and the litigated question
today is whether the public and private factors announced in these cases need to be modified in
transnational cases or replaced altogether with a different set of criteria. After all, globalization –
whether in the form of e-commerce, international intellectual property, or human rights law –
puts paradoxical pressure on the forum non conveniens doctrine. On one hand, the rise of
transnational litigation will raise the prospect of court proceedings in a distant forum under
unfamiliar rules, suggesting that foreign defendants will increasingly argue that the exercise of
jurisdiction would be imprudent even if it is constitutional. On the other hand, the very forces
that give rise to transnational litigation may reduce the inconvenience of foreign litigation,
especially with the digitization of information, nearly instantaneous communication, the
internationalization of virtually every economy on earth, and the harmonization of law across
borders.
Nothing in H.R. 5913 overrides or modifies the forum non conveniens doctrine,27 and
foreign manufacturers who can identify a meaningful alternative foreign forum will establish the
necessary precondition for applying the doctrine. But that standing alone is not sufficient, and the
legislation puts extra weight on the scale at the second step by establishing the public interest of
the United States in assuring U.S. consumers a meaningful remedy against the foreign
manufacturers of defective goods that cause injury in this country.

ENFORCEMENT OF JUDGMENTS
Plaintiffs who win judgments against foreign manufacturers under H.R. 5913 should be
able to enforce those awards by attaching the U.S.-based assets of the foreign defendants in the
United States. But litigants in U.S. courts must also be conscious that the value of a U.S.
judgment may depend upon its recognition or enforcement abroad. Unfortunately, the relatively
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R. Maganlal & Co.v. M.G. Chemical Co. Inc., 942 F.2d 164, 167 (2d Cir. 1991).

26

Gilbert, 330 U.S. at 508.
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In some cases, the courts have found a statutory override of the forum non conveniens
doctrine grounded either in the federal interests behind the law, as in Wiwa v. Royal Dutch Shell
Co, et al., 226 F. 3d 88 (2d Cir. 2000), cert. denied, 532 U.S. 941 (2001) (the Alien Tort Statute),
or in the language of the statute itself, especially if there is an exclusive venue provision
requiring venue in the United States. See e.g., the Jones Act, 46 U.S.C. App. § 688(a) or the
Federal Employers’ Liability Act, 45 U.S.C. § 56.
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accommodating regime in the United States for recognizing foreign judgments28 is not
characteristic of other nations’ approach to U.S. judgments, and the assumption has long been
that U.S. litigants do not compete on a level playing field. “U.S. courts are quite liberal in their
approach to the recognition and enforcement of judgments rendered in foreign jurisdictions,
whereas the reverse is not true.”29
It is impossible here to canvass transnational res judicata practices around the world, but
it is possible to define and illustrate the types of obstacles that U.S. judgments encounter abroad,
potentially including judgments under H.R. 5913:
1. Extraterritorial application of U.S. law. Foreign courts may resist the recognition or
enforcement of a U.S. judgment that is perceived to rest on an illegitimate extraterritorial
application of U.S. law.30
2. Aggressive interpretations of personal jurisdiction. Foreign courts will decline to
enforce a U.S. judgment that rests on objectionable exercises of personal jurisdiction,
such as “tag” or transient jurisdiction based on the defendant’s temporary presence in the
forum, or minimal or incidental effects within the state of extraterritorial conduct outside
of it. Injury within the United States should satisfy this concern, so long as there is a
proximate causal link between the injury and the foreign manufacturers’ conduct or
product.
3. Improper service and other procedural failings. Foreign courts have occasionally
declined to enforce a U.S. judgment if the defendant was not served in a way that the
enforcing court considers proper. Class actions, summary judgments, and default
judgments, though proper under the Federal Rules of Civil Procedure and equivalent state
rules, have also occasionally encountered difficulty when enforcement is sought in

28

See, e.g., Hilton v. Guyot,159 U.S. 113 (1895). See also The Uniform Foreign Money
Judgments Recognition Act, 13 U.L.A. 149 (1962).
29

Matthew H. Adler, “If We Build It, Will They Come? – The Need for a Multilateral
Convention on the Recognition and Enforcement of Civil Monetary Judgments,” 26 LAW &
POL’Y INT ’L BUS. 79, 94 (1994).
30

For example, “[t]he United Kingdom has provided, by legislation, that U.S. antitrust
judgments are not enforceable in British courts, and both Australia and Canada have given their
Attorneys General authority to declare such judgments unenforceable or to reduce the [antitrust
damage awards] that will be enforced.” William S. Dodge, “Antitrust and the Draft Hague
Judgments Convention,” 32 LAW & POL’Y INT ’L BUS. 363 (2001). Even in the absence of such
blocking legislation in the foreign forum, the policy framework may differ so fundamentally that
a U.S. judgment grounded in the offensive law will not be enforced, though “mere differences” in
substantive law tend not to trigger the same hostility.
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foreign courts, typically on ground that the defendant did not receive a full trial on the
issue of his or her individual liability.
4. Excessive damage awards. The American jury is neither mirrored nor conspicuously
respected in foreign court systems around the world. In part, that reflects the tendency of
the American system to rely on private litigation and juries to constrain the conduct of
defendants through the award of compensatory and punitive damages, in contrast to other
legal cultures which rely predominantly on administrative law and institutions to control
hazardous behaviors.
In 1992, in an effort to overcome these obstacles and improve the reception of U.S.
judgments abroad, the United States proposed that the Hague Conference on Private International
Law develop the first global treaty addressing both the bases for personal jurisdiction and the
recognition and enforcement of foreign judgments.31 But international law-making of this sort,
“[l]ike reform of judicial administration in the United States, ... is ‘no sport for the shortwinded.’”32 After many years of negotiations, the proposed Hague Judgments Convention,
continues to be highly controversial, and its eventual promulgation by the Hague Conference –
let alone its adoption by the United States and other governments – remains problematic.33
My thanks again for the opportunity to testify on this important legislative initiative.

31

Although no universal treaty exists to resolve conflicts in the rules governing the
recognition and enforcement of foreign court judgments, regional treaties in Europe and the
Americas have settled interjurisdictional practices there, typically on the basis of reciprocity.
32

Stephen B. Burbank, “Jurisdictional Equilibration, the Proposed Hague Convention and
Progress in National Law,” 49 AM . J. COMP. L. 203 (2001).
33

The Hague Convention on Choice of Court Agreements (2005) promotes party
autonomy in the selection of a forum for the resolution of international disputes but is not a wideranging solution to the problem of enforcing judgments in the absence of private forum selection
clauses.
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